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Ben Wggi ns chal l enges his drug conviction, arguing that the district
court! erred by: 1) failing to find that the governnent viol ated Batson v.
Kent ucky; 2) refusing to give a requested jury instruction; 3) submitting
a verdict formto the jury that could permt a |ess than unani nous verdict;
and 4) relying on the Presentence |Investigation Report in sentencing. W
af firm

l. BACKGROUND
I n August 1993, Ben J. Wggins noved into an Omha residence owned

by Antoinette Prince. Prince, her sons and other fanly and friends sold
cocai ne base (“crack”) fromthe house. Wggins lived

1The Honorable Thomas M Shanahan, United States District
Judge for the District of Nebraska.



in the Prince hone for several nmonths. A raid by drug agents on the house
led to Wggins's arrest.

Wggi ns was charged with conspiring to distribute cocai ne or cocai ne
base or by conspiring to possess cocaihe or cocaine base with the intent
to distribute it in violation of federal law. At trial several residents
of the Prince house testified for the governnent against Wggi ns who was
found guilty by a jury. He now appeals on the four grounds.

. DI SCUSSI ON
A Bat son Claim
Wggins, who is African Anerican, argues that the prosecution

violated the Equal Protection C ause when it used two of its perenptory
challenges to strike African Arericans fromthe jury panel. See Batson v.

Kent ucky, 476 U S. 79 (1986). W review the district court’s decision on
Bat son clainms under the clearly erroneous standard. Lovejoy v. United
States, 92 F.3d 628, 631 (8th Cr. 1996).

The district court found that the governnent offered race neutral
reasons to justify the strikes. The governnment pointed out that the first
potential juror had admtted that drugs had been discovered in her
apartnment during a police raid. The second potential juror volunteered
that her brother had been convicted of possession of crack cocai ne.

W agree with the district court that there has been no show ng that
the reasons offered by the prosecution for striking these individuals were
pretextual. Defense counsel even conceded the legitinacy of one strike,
saying at voir dire, “lI think as to [the first juror], | certainly
understand what the governnent’'s saying and don't necessarily have grounds
to disagree with it.”



Tr. at 104. Regarding the second juror, this court has held that “the
incarceration of a close famly nenber is a legitimte race-neutral reason
justifying the use of a “perenptory strike.'” United States v. Feenster
98 F.3d 1089, 1092 (8th Cr. 1996). The district court’s denial of
W ggins’'s Batson claimwas not clearly erroneous.

B. Refusal to G ve Requested Jury Instruction

Def endants are entitled to an instruction explaining their theory of
the case if the request is tinely nade and if the proffered instruction is
supported by the evidence and correctly states the law. United States v.
Cabbel |, 35 F.3d 1255, 1259 (8th Cir. 1994). The trial court declined to
give Wggins's proposed instruction that a buyer-seller relationship al one

is insufficient to create a conspiracy. Waggins argues this was reversible
error, relying on United States v. Prieskorn, 658 F.2d 631 (8th Gr. 1981).

In Prieskorn, we held that while sufficient evidence supported the
def endant’ s conspiracy conviction, the district court comritted reversible
error by refusing his buyer-seller instruction. |d. at 636. W stated
that a reasonable juror could have believed that Prieskorn was nerely a
buyer because he nmde one purchase, knew only one of the alleged
conspirators, and did not order the drugs he purchased. |d.

In this case, no reasonable juror could have believed that Wggins
was involved in a nere buyer-seller relationshinp. Testinony at tria
i ndicated that Wggins was in possession of crack every day from m d- August
1993 until Novenber 1994. Wtnesses estimated that Wggins sold crack
cocai ne approximately twenty tinmes a day, seven days a week. The Prieskorn
instruction is not appropriate when there is evidence of multiple drug
transactions, as opposed to a single, isolated sale. United States




v. Fiqueroa, 900 F.2d 1211, 1216-17 (8th Cir. 1990). Furthernore, there
was evi dence that Wggins purchased | arge quantities of cocai ne powder from
Los Angeles and Kansas City and had it cooked into crack cocaine. The
receipt of large quantities of drugs is evidence of an intent to distribute
rather than a single buy-sell relationship. United States v. Turner, 975
F.2d 490, 497-98 (8th Cir. 1992). The district court did not err in
declining to give Wggins's proposed instruction because it was not

supported by the evidence.

C. Wordi ng of Verdict Form

The wverdict form ultimately used by the jury gave them two
alternatives.? The jury could find the defendant:

[Guilty of wviolating 21 US C 8§ 846 by conspiring to
distribute a mxture or substance whi ch contai ned cocaine or a
m xture or substance which contained cocai ne base, nanely,
“crack cocaine,” or by conspiring to possess with intent to
distribute a mxture or substance whi ch contai ned cocaine or a
m xture or substance which contained cocai ne base, nanely,
“crack cocaine.”

[or]
[NJot guilty of violating 21 U.S.C. § 846.

Wggins argues that he is entitled to a new trial because anbiguity
in this wording could have allowed a guilty verdict that

2The trial court becane dissatisfied with the verdict form
originally submtted to the jury and substituted a nodified form
twenty mnutes after the jury had comenced deliberations.
Al t hough Wggins made passing reference to this procedure as
erroneous, he failed to argue this point or cite any |law in support
of that contention. Failure to specify error or provide citations
in support of an argunment constitutes waiver, see Primary Care
| nvestors, Seven v. PHP Healthcare Corp., 986 F.2d 1208, 1212 (8th
Cir. 1993), so we decline to reach the propriety of the district
court’s actions in this regard.
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was not unani nous. There are two possible sources of anbiguity in this
form neither of which requires reversal

First, Wggins argues that the verdict formcould have all owed the
jury to find himguilty, yet not be unani nous on which of the two charges
he had actually committed. Under the Sixth Anendnent, a crimnal defendant
in federal court has a right to a unaninmous jury verdict. See United
States v. Eagle Elk, 820 F.2d 959, 961 (8th Cir. 1987). The nere fact,
however, that an instruction could conceivably pernmt a jury to reach a

non- unani nous verdict is not sufficient to require reversal when the jury
has been instructed elsewhere that it nust reach a unani nobus verdict.
Fryer v. Nix, 775 F.2d 979, 992 (8th Cr. 1985).

In this case, Instruction #10 infornmed the jury that “if you find the
defendant, Ben J. Wggins, guilty, you rmust unani nously agree upon which
of the two offenses was the subject of the charged conspiracy.” Any
possi ble confusion about the unaninity requirenent was cured by this
i nstruction. Wggins was thus not deprived of a unaninobus verdict
regardi ng the offense charged.

Second, Wgggins asserts that the verdict formdid not explain whether
the jury found Wggins guilty of distributing cocaine or crack. Contrary
to Wggins's claim on appeal, a guilty verdict does not require jury
unanimty regarding the type of drugs invol ved. See United States v.
Ownens, 904 F.2d 411, 415 (8th Cir. 1990). However, when defendants are
convicted by a verdict that is anmbiguous as to what type of drug they

possessed or distributed, they may not be sentenced based upon the

al ternative producing the higher sentencing range. United States v. Baker
16 F.3d 854, 857-58 (8th Cir. 1994). However, when trial evidence | eaves
no doubt as to the substance involved, it is not error to sentence a
def endant consistent with that evidence. United States v. Watts, 950 F.2d
508, 514 (8th Cr. 1991).




Here, six witnesses testified about Wggins's drug dealing, and each
of themspecified “crack” as the substance Wggi ns marketed. Under these
facts the jury could not have been divided as to what drug was invol ved.
We find that sentencing Wggi ns under the guidelines applicable to crack
was appropri ate.

D. Cbjection to the Presentence | nvestigation Report

Finally, Wggins conplains that the district court incorrectly
adopted the findings of the presentence investigation report (PSR) without
receiving additional evidence. Rule 32(c)(1) of the Federal Rules of
Crimnal Procedure requires a sentencing court to rule on any unresol ved
objections to the PSR, but the court in this case was not required to hold
an evidentiary hearing.

First, Wggins's counsel |lodged only a “general objection” to the
report and then concluded, “[h]aving said that, [y]our Honor, | recognize
that we're not fornally raising anything which would require -- or where
we woul d ask you to require an evidentiary hearing. The evidence all cane
inat the trial; you heard it.” Tr. at 911. A sentencing court does not
have to hold an evidentiary hearing if the defendant fails to pursue
objections to the PSR United States v. Goodwin, 72 F.3d 88, 90 (8th Cir.
1995).

Furthernmore, the sentencing judge here also presided over Wggins's
trial. |In such a case, the court is not required to hold an evidentiary
hearing to resolve factual objections, and may instead base its findings
of fact on the trial record. United States v. Marshall, 92 F.3d 758, 760-
61 (8th Cir. 1996). The district court did exactly that. Fact ual
determ nations nade by the trial court will only be reversed if they are
clearly erroneous. See, e.g., United States v. Darden, 70 F.3d 1507, 1544
(8th CGr.), cert. denied, 116 S. C. 1449 (1996). Here, the trial record
anply supports the sentence i nposed on W ggi ns.




[11. CONCLUSI ON

W have considered the renmai nder of Wggins's argunents and find them
to be without nerit. The trial court’s denial of Wggins's notion for a
new trial and Wggins's conviction are affirned.
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